STATE OF NORTH DAKOTA

ATTORNEY GENERAL’ S OPI NI ON 98- F-10

Dat e i ssued: April 24, 1998

Request ed by: Keithe E. Nelson, State Court Adm nistrator

- QUESTI ONS PRESENTED -
l.

Whet her a county comm ssion’s resolution separating the offices of
regi ster of deeds and clerk of district court for “adm nistrative and
budget ary pur poses only” nmeet s t he requirenments of
N.D.CC 8§ 11-17-11 for “a resolution separating the offices of
regi ster of deeds and clerk of district court pursuant to section
11-10-02."

Whet her a resolution separating the offices of register of deeds and
the clerk of district court for “admnistrative and budgetary
pur poses only” creates an office of clerk of court for purposes of
t he 1998 general election.

- ATTORNEY CGENERAL’S OPI NI ONS -
l.

It is nmy opinion a county commssion’s resolution separating the
offices of register of deeds and clerk of district court for
“adm ni strative and budgetary purposes only” does not neet the
requirements of NND.C.C. § 11-17-11 for “a resolution separating the
of fices of register of deeds and clerk of district court pursuant to
section 11-10-02.”

.
It is nmy opinion a resolution separating the offices of register of
deeds and the clerk of district court for “admnistrative and

budgetary purposes only” does not create an office of clerk of court
for purposes of the 1998 general el ection.

- ANALYSES -
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N.D.CC 8 11-17-11, enacted in 1989, allows counties to request
state funding for the office of the clerk of district court by
enpl oying an application process to the North Dakota Suprene Court,
the Supreme Court’s inclusion of the county’s request for funding in
its budget, and the enactnent of appropriations necessary to fund
that budget by the Legislative Assenbly. The application process
requires the board of county comm ssioners to file a witten notice
with the State Court Adnministrator before February 1 of the year
prior to the start of the next state biennium The written notice
must be acconpanied by, anong other things, a resolution separating
the offices of register of deeds and clerk of district court pursuant
to ND.CC § 11-10-02.

If the Suprenme Court approves a county’s request to transfer
responsibility for funding of the clerk of district court to the
state, the State Court Administrator includes in the conprehensive
budget all salaries and expenses for the clerk of district court and
the clerk’s deputies and enployees. If the Legislative Assenbly
approves the conprehensive budget, the clerk of the district court
and the clerk’s deputies and enpl oyees becone enpl oyees of the North
Dakota Judicial System At the start of the next bienniumthe clerk
of the district court would remain “as full-time clerk of district
court at a salary which is not less than the salary paid to the clerk
of district court in the year prior to the start of that biennium
period.” N.D.C.C § 11-17-11. Pursuant to N D.C.C § 11-10-02,
“[t]he clerk of district court elected pursuant to this section is
not subject to election in any future election that occurs after the
start of the state biennium after the county has properly initiated
the option and the legislative assenbly has provided appropriations
pursuant to section 11-17-11."

N.D.C.C. 8§ 11-10-02 requires in counties with a population of 6,000
or less that the register of deeds “perform the functions of the
clerk of the district court, unless the board of county comm ssioners
adopts a resolution separating the offices no less than thirty days
before petitions for nom nations to county offices may first be filed

for the primary election.” ND C.C § 11-10-02 does not define the
term “separate.” It must be understood, therefore, in its ordinary
sense. N.D.C.C. § 1-02-02. As ordinarily wunderstood, the term
“separate” neans “[t]o set or keep apart; disunite;” “[t]o becone
di sconnected or severed; cone apart;” “[e]xisting as an entity;
i ndependent;” “[n]ot shared.” The Anmerican Heritage Dictionary 1118

(2d coll. ed. 1991).
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The resolutions in question do not explain what is intended by
separating the offices of register of deeds and clerk of district
court for “admnistrative and budgetary purposes only.” The fact the
two offices are separated only for budgetary and admnistrative
pur poses indicates they are not conpletely separate; each office does
not exist as an independent entity. ND.CC 8§ 11-17-11(2) states a
resolution nust separate the offices of register of deeds and clerk
of district <court; the Ilanguage does not authorize a partia
separati on

My staff has been inforned that separating the offices for
“adm ni strative and budgetary purposes only” was an effort to
separate the offices wthout having to actually have separately
el ected register of deeds and clerk of district court. This is
supported by the | anguage of the resolutions. The resolutions do not
create an office of clerk of district court, they sinply attenpt to
separate the functions of the clerk of district court from the
functions of the register of deeds. An office of clerk of district
court is not created, so no clerk of district court is elected.
N.D.C.C. 88 11-10-02 and 11-17-11 contenplate the resol ution creating
an office of register of deeds and clerk of district court with the
clerk of district court being a full-tinme elected official.
N.D.CC 8§ 11-17-11 provides that if the Legislative Assenbly
approves the conprehensive budget, at the start of the next biennium
the clerk of the district court would “remain as full-tine clerk of

district court.” ND. CC 8§ 11-10-02 indicates the clerk of district
court that becones an enployee of the North Dakota Judicial System
was “elected” to the position. The | anguage in question does not

create an office of clerk of court for purposes of the 1998 genera
election. Thus, a clerk of district court does not exist to beconme a
full-time enpl oyee of the North Dakota Judicial System

It is my opinion that a resolution separating the offices of register
of deeds and clerk of district court for “admnistrative and
budgetary purposes only” does not neet the requirenments N.D.C.C 8
11-17-11.

N.D.C.C 8 11-10-02 requires in counties where the population is
6,000 or less that the register of deeds “shall performthe functions
of the clerk of the district court, unless the board of county
comm ssioners adopts a resolution separating the offices no |less than
thirty days before petitions for nomnation to county offices may
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first be filed for the primary election.” The |anguage in the
resolutions separate the two offices for only admnistrative and
budget ary purposes. This limting |anguage does not separate the

of fices for purpose of election.

It is my opinion that a resolution separating the offices of register
of deeds and the clerk of district court for “admnistrative and
budgetary purposes only” does not create an office of clerk of court
for purposes of the 1998 general el ection.

- EFFECT -
This opinion is issued pursuant to ND.C.C. 8§ b54-12-01. It governs

the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi sted by: Dougl as A. Bahr
Assi stant Attorney General



